STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 16, 841

)
Appeal of )
DI SCUSSI ON

The petitioner, the owner/operator of a residential care
honme, has filed a Mdtion for Injunction and/or Request for Stay
of Agency Action. The case is presently before the hearing
officer on the petitioner's appeal of the decision by the
Department of Aging and Disabilities denying her application for
a residential care honme |icense.

The parties have infornmed the hearing officer that on My
12, 2000 the Department granted the petitioner a conditional
license to operate Granm e's Farm Residential Care Hone that was
to expire under its own terns on Decenber 31, 2000. Sonetine
prior to the date of the expiration of the conditional |icense
the Departnent notified the petitioner that it was revoking her
conditional |license. The petitioner appealed this action to the
Board on Decenber 21, 2000.

The matter was set for hearing on April 20, 2001. At that
time the parties agreed that the petitioner's original appeal
was noot in that the petitioner's conditional |icense had since

expired on its own terns on Decenber 31, 2000. The parties
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infornmed the hearing officer that sonetine after Decenber 31,
2000 the petitioner had filed a new application for ful
licensure of the facility, and the Departnment had denied this
subsequent application on April 13, 2001, and that the
petitioner intended to appeal that deci sion.

The Board received the petitioner's appeal of the
Departnment’'s denial of her application for a |license on Apri
24, 2001. The case has been assigned a separate docket nunber
and is set for hearing on May 18, 2001.

In the nmeantine, the Departnent has allegedly taken steps
to transfer sone or all of the residents fromthe petitioner's
facility based on the fact that the facility is currently
unlicensed. The petitioner has filed this notion to enjoin or
stay that action. The petitioner continues to operate the

facility.

CORDER

The petitioner's Mtion is denied.

REASONS
Putting aside the question of the Board's authority to
grant prelimnary injunctive relief, it cannot be concl uded t hat

the petitioner has denonstrated that she is facing i nmediate and
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irreparable harmas a result of the Departnent's alleged efforts
to transfer residents fromher facility. Those residents have
their owmn statutory rights to prior notice and appeal before any
transfers can take place.! The petitioner does not have standing
to seek relief in their stead.

Al so, as noted above, the petitioner continues to operate
the facility. |[If the Departnent were to take legal action to
close the facility the Departnment's statutory renmedi es provide
the petitioner with all the rights and defenses avail abl e under
the Vernont Rules of Givil Procedure.? Thus, there is no
conpelling basis for the Board to consider interimrelief in
this matter.

#H#H

! See 33 V.S. A 88 7111(f) and 7118(b).
2 See 33 V.S. A §§ 7111(g)-(i).



